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SECTI ON J, ATTACHMENT 2,
TITLE 5 OF THE UNI TED STATES CODE

SEC. 8438. | NVESTMENT OF THRI FT SAVI NGS FUND

(a) For the purposes of this section -
(1) the term “Common St ock Index Investnent Fund” neans
t he Conmon Stock I ndex |Investnent Fund established
under subsection (b)(1) (0O
(2) the term*“equity capital” means comon and pre-
ferred stock, surplus, undivided profits, contingency
reserves, and other capital reserves;
(3) the term“Fi xed I nconme Investnent Fund” neans the
Fi xed I nconme | nvestnent Fund established under subsec-
tion (b)(1)(B);
(4) the term “Governnent Securities |Investnment Fund”
nmeans the Governnent Securities Investment Fund estab-
I i shed under subsection (b)(1)(A);
(5) the term*“International Stock Index Investnent
Fund” means the International Stock Index Investnent
Fund est abl i shed under subsection (b)(1)(E)
(6) the term“net worth” neans capital, paid-in and
contributed surplus, unassigned surplus, contingency
reserves, group contingency reserves, and speci al
reserves,;
(7) the term“plan” neans an enpl oyee benefit plan, as
defined in section 3(3) of the Enpl oyee Retirenent
| ncone Security Act of 1974 (29 U. S.C. 1002(3));
(8) the term*“qualified professional asset manager”
nmeans -
(A) a bank, as defined in section 202(a)(2) of the
| nvest nent Advi sers Act of 1940 (15 U.S.C.
80b-2(a)(2)) which -
(1) has the power to manage, acquire, or
di spose of assets of a plan; and
(ii) has, as of the last day of its | atest
fiscal year ending before the date of a de-
term nation for the purpose of this clause,
equity capital in excess of $1, 000, 000;
(B) a savings and | oan associ ation, the accounts
of which are insured by the Federal Deposit Insur-
ance Corporation, which -
(i) has applied for and been granted trust
powers to manage, acquire, or dispose of
assets of a plan by a State or Governnment
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aut hority havi ng supervi sion over savings and
| oan associ ations; and
(ii) has, as of the last day of its | atest
fiscal year ending before the date of a de-
term nation for the purpose of this clause,
equity capital or net worth in excess of
$1, 000, 000;
(© an insurance conpany which -
(i) is qualified under the | aws of nore than
one State to manage, acquire, or dispose of
any assets of a plan;
(ii) has, as of the last day of its | atest
fiscal year ending before the date of a de-
term nation for the purpose of this clause,
net worth in excess of $1,000, 000; and
(ti1) is subject to supervision and exam na-
tion by a State authority havi ng supervision
over insurance comnpani es; or
(D) an investnment adviser registered under section
203 of the Investnment Advisers Act of 1940 (15
US.C 80b-3) if the investnent adviser has, on
the last day of its latest fiscal year ending
before the date of a determ nation for the purpose
of this subparagraph, total client assets under
its managenment and control in excess of
$50, 000, 000, and -
(i) the investnent adviser has, on such day,
sharehol der's or partner's equity in excess
of $750, 000; or
(1i) paynent of all of the investnent ad-
viser's liabilities, including any liabili-
ties which may arise by reason of a breach or
violation of a duty described in section 8477
of this title, is unconditionally guaranteed
by -
(I') a person (as defined in section
8471(4) of this title) who directly or
indirectly, through one or nore internmne-
diaries, controls, is controlled by, or
i s under common control with the invest-
ment advi ser and who has, on the |ast
day of the person's latest fiscal year
endi ng before the date of a determ na-
tion for the purpose of this clause,
sharehol der's or partner's equity in an
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amount whi ch, when added to the ampunt
of the shareholder's or partner's equity
of the investnent adviser on such day,
exceeds $750, 000;
(I'1) a qualified professional asset
manager described in subparagraph (A,
(B), or (©O; or
(I'11) a broker or dealer registered
under section 15 of the Securities Ex-
change Act of 1934 (15 U S.C. 780) that
has, on the | ast day of the broker's or
dealer's latest fiscal year ending be-
fore the date of a determ nation for the
pur pose of this clause, net worth in
excess of $750, 000;
(9) the term “shareholder's or partner's equity”, as
used in paragraph (8)(D) with respect to an investnent
advi ser or a person (as defined in section 8471(4) of
this title) who is affiliated with the investnent
adviser in a manner described in clause (ii)(l) of such
par agraph (8) (D), neans the equity shown in the nost
recent bal ance sheet prepared for such investnent
adviser or affiliated person, in accordance with gener-
ally accepted accounting principles, within 2 years
before the date on which the investnent adviser's
status as a qualified professional asset nmanager is
determ ned for the purposes of this section; and
(10) the term*“Small Capitalization Stock I ndex |nvest-
ment Fund” neans the Small Capitalization Stock | ndex
| nvest nent Fund establ i shed under subsection (b)(1) (D)
(1) The Board shall establish -
(A) a Governnment Securities Investnment Fund under
which suns in the Thrift Savings Fund are invested
in securities of the United States Governnent
i ssued as provided in subsection (e);
(B) a Fixed Incone |Investnent Fund under which
suns in the Thrift Savings Fund are invested in -
(1) insurance contracts;
(ii) certificates of deposits; or
(ii1) other instrunents or obligations selected by
qgual i fied professional asset managers, which re-
turn the anount invested and pay interest, at a
specified rate or rates, on that anount during a
specified period of tineg;
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(C© a Common Stock I ndex Investnent Fund as pro-
vi ded in paragraph (2);

(D) a Small Capitalization Stock Index |nvestnent
Fund as provided in paragraph (3); and

(E) an International Stock Index Investnent Fund
as provided in paragraph (4).

(A) The Board shall select an index which is a
commonl y recogni zed i ndex conprised of common
stock the aggregate market value of which is a
reasonably conpl ete representation of the United
States equity markets.

(B) The Common Stock I ndex Investnment Fund shal
be invested in a portfolio designed to replicate
t he perfornmance of the index selected under sub-
par agraph (A). The portfolio shall be designed
such that, to the extent practicable, the percent-
age of the Common Stock | ndex |Investnent Fund that
is invested in each stock is the same as the per-
cent age determ ned by dividing the aggregate nar-
ket value of all shares of that stock by the ag-
gregate market value of all shares of all stocks
i ncluded in such index.

(A) The Board shall select an index which is a
comonly recogni zed i ndex conprised of common
stock the aggregate market val ue of which repre-
sents the United States equity markets excl uding
t he common stocks included in the Conmon Stock

| ndex | nvestnent Fund.

(B) The Small Capitalization Stock Index |nvest-
ment Fund shall be invested in a portfolio de-
signed to replicate the performance of the index
i n subparagraph (A). The portfolio shall be de-
signed such that, to the extent practicable, the
percentage of the Small Capitalization Stock | ndex
| nvestment Fund that is invested in each stock is
the sane as the percentage determ ned by dividing
t he aggregate market value of all shares of that
stock by the aggregate narket value of all shares
of all stocks included in such index.

(A) The Board shall select an index which is a
comonly recogni zed i ndex conprised of stock the
aggregat e market value of which is a reasonably
conpl ete representation of the international eg-
uity markets excluding the United States equity
mar ket s.
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(B) The International Stock |Index |Investnent Fund
shall be invested in a portfolio designed to rep-
licate the performance of the index in subpara-
graph (A). The portfolio shall be designed such
that, to the extent practicable, the percentage of
the International Stock Index |Investnent Fund that
is invested in each stock is the same as the per-
cent age determ ned by dividing the aggregate nar-
ket value of all shares of that stock by the ag-
gregate market value of all shares of all stocks

i ncluded in such index.

(1) The Executive Director shall invest the sunms avail -

able in the Thrift Savings Fund for investnent as

provi ded in el ections nade under subsection (d).

(2) If an election has not been made with respect to

any sunms in the Thrift Savings Fund avail abl e for

i nvestnment, the Executive Director shall invest such

suns in the Governnent Securities Investnent Fund.

(1) At |east twi ce each year, an enployee or Menber (or

former enpl oyee or Menber) may el ect the investnent

funds referred to in subsection (b) into which the suns
in the Thrift Savings Fund credited to such individ-
ual's account are to be invested or reinvested.

(2) An election may be made under paragraph (1) only in

accordance with regul ati ons prescribed by the Executive

Director and within such period as the Executive Direc-

tor shall provide in such regul ations.

(1) The Secretary of the Treasury is authorized to

i ssue special interest-bearing obligations of the

United States for purchase by the Thrift Savings Fund

for the Governnment Securities |Investnent Fund.

(2) (A oligations issued for the purpose of this
subsection shall have maturities fixed with due
regard to the needs of such Fund as determ ned by
t he Executive Director, and shall bear interest at
a rate equal to the average market yield (conmputed
by the Secretary of the Treasury on the basis of
mar ket quotations as of the end of the cal endar
nmont h next preceding the date of issue of such
obligations) on all marketable interest-bearing
obligations of the United States then form ng a
part of the public debt which are not due or call-
able earlier than 4 years after the end of such
cal endar nont h.
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(B) Any average nmarket yield conputed under sub-
par agraph (A) which is not a nultiple of
one-eighth of 1 percent, shall be rounded to the
nearest nultiple of one-eighth of 1 percent.

(f) The Board, other Governnent agencies, the Executive

Director, an enployee, a Menber, a forner enployee, and a

former Menber may not exercise voting rights associated with

t he ownership of securities by the Thrift Savings Fund.

(g) (1) Notwi thstanding subsection (e) of this section, the
Secretary of the Treasury may suspend the issuance of
addi ti onal anounts of obligations of the United States,
i f such issuances could not be nade w t hout causing the
public debt of the United States to exceed the public
debt imt, as determ ned by the Secretary of the
Treasury.

(2) Any issuances of obligations to the Governnent
Securities Investnment Fund which, solely by reason of
the public debt Iimt are not issued, shall be issued
under subsection (e) by the Secretary of the Treasury
as soon as such issuances can be issued w thout exceed-
ing the public debt [imt.

(3) Upon expiration of the debt issuance suspension
period, the Secretary of the Treasury shall imrediately
i ssue to the Governnment Securities Investnment Fund

obl i gati ons under chapter 31 of title 31 that (notwth-
standi ng subsection (e)(2) of this section) bear such
interest rates and maturity dates as are necessary to
ensure that, after such obligations are issued, the
hol di ngs of obligations of the United States by the
Government Securities Investnment Fund will replicate
the obligations that would then be held by the Govern-
ment Securities Investnment Fund under the procedure set
forth in paragraph (5), if the suspension of issuances
under paragraph (1) of this subsection had not oc-
curred.

(4) On the first business day after the expiration of
any debt issuance suspension period, the Secretary of
the Treasury shall pay to the Governnent Securities

| nvest nent Fund, from amounts in the general fund of
the Treasury of the United States not otherw se appro-
priated, an amobunt equal to the excess of the net
anount of interest that woul d have been earned by the
Government Securities Investnment Fund from obligations
of the United States during such debt issuance suspen-
sion period if -
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(A) anpbunts in the Governnent Securities |nvest-
ment Fund that were available for investnent in
obligations of the United States and were not
i nvested during such debt issuance suspension
period solely by reason of the public debt limt
had been invested under the procedure set forth in
par agr aph (5), over
(B) the net ampunt of interest actually earned by
t he Governnent Securities Investment Fund from
obligations of the United States during such debt
i ssuance suspensi on peri od.
(5) On each business day during the debt limt suspen-
sion period, the Executive Director shall notify the
Secretary of the Treasury of the anounts, by maturity,
t hat woul d have been invested or redeened each day had
t he debt issuance suspension period not occurred.
(6) For purposes of this subsection and subsection (h)
of this section -
(A) the term“public debt limt” means the limta-
tion inposed by section 3101(b) of title 31; and
(B) the term “debt issuance suspension period”
means any period for which the Secretary of the
Treasury determ nes for purposes of this subsec-
tion that the issuance of obligations of the
United States may not be made w t hout exceedi ng
the public debt limt.
(1) The Secretary of the Treasury shall report to
Congress on the operation and status of the Thrift
Savi ngs Fund during each debt issuance suspension
period for which the Secretary is required to take
action under paragraph (3) or (4) of subsection (g) of
this section. The report shall be submtted as soon as
possi bl e after the expiration of such period, but not
| ater than 30 days after the first business day after
the expiration of such period. The Secretary shal
concurrently transmt a copy of such report to the
Executive Director
(2) Whenever the Secretary of the Treasury determn nes
that, by reason of the public debt limt, the Secretary
will be unable to fully conply with the requirenents of
subsection (e) of this section, the Secretary shal
i mredi ately notify Congress and the Executive Director
of the determnation. The notification shall be made in
writing.
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SEC. 8477. FIDUCI ARY RESPONSI Bl LI TI ES; LI ABI LI TY AND PENALTI ES

(a)

For the purposes of this section -

(1) the term*“account” is not limted by the definition
provided in section 8401(1);

(2) the term “adequat e consideration” neans -

(A) in the case of a security for which there is a
general ly recogni zed market -
(1) the price of the security prevailing on a
national securities exchange which is regis-
tered under section 6 of the Securities Ex-
change Act of 1934; or
(ii) if the security is not traded on such a
national securities exchange, a price not
| ess favorable to the Thrift Savings Fund
than the offering price for the security as
established by the current bid and asked
prices quoted by persons independent of the
i ssuer and of any party in interest; and
(B) in the case of an asset other than a security
for which there is a generally recogni zed market,
the fair market value of the asset as determ ned
in good faith by a fiduciary or fiduciaries in
accordance with regul ati ons prescribed by the
Secretary of Labor;

(3) the term*“fiduciary” neans -

(A) a nmenber of the Board;

(B) the Executive Director

(C any person who has or exercises discretionary
authority or discretionary control over the man-
agenent or disposition of the assets of the Thrift
Savi ngs Fund; and

(D) any person who, with respect to the Thrift
Savi ngs Fund, is described in section 3(21)(A) of
t he Enpl oyee Retirenent |Incone Security Act of
1974 (29 U.S.C. 1002(21)(A)); and

(4) the term*“party in interest” includes -

(A) any fiduciary;

(B) any counsel to a person who is a fiduciary,
with respect to the actions of such person as a
fiduciary;

(C any participant;

(D) any person providing services to the Board
and, with respect to the actions of the Executive
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Director as a fiduciary any person providing ser-
vices to the Executive Director
(E) a labor organization, the nenbers of which are
parti ci pants;
(F) a spouse, sibling, ancestor, |ineal descen-
dant, or spouse of a l|lineal descendant of a person
descri bed in subparagraph (A, (B), or (D)
(G a corporation, partnership, or trust or estate
of which, or in which, at |east 50 percent of -
(1) the conbined voting power of all classes
of stock entitled to vote or the total value
of shares of all classes of stock of such
cor porati on;
(i1i) the capital interest or profits interest
of such partnership; or
(iti1) the beneficial interest of such trust
or estate, is owned directly or indirectly,
or held by a person described in subparagraph
(A, (B), (D, or (E);
(H an official (including a director) of, or an
i ndi vi dual enpl oyed by, a person described in
subpar agraph (A, (B), (D, (E), or (G, or an
i ndi vi dual having powers or responsibilities sim -
lar to those of such an official;
(I') a holder (directly or indirectly) of at |east
10 percent of the shares in a person described in
any subparagraph referred to in subparagraph (H)
and
(J) a person who, directly or indirectly, is at
| east a 10 percent partner or joint venturer (nea-
sured in capital or profits) in a person described
in any subparagraph referred to in subparagraph

(H.

(1) To the extent not inconsistent with the provisions
of this chapter and the policies prescribed by the
Board, a fiduciary shall discharge his responsibilities
with respect to the Thrift Savings Fund or applicable
portion thereof solely in the interest of the partici-
pants and beneficiaries and -

(A) for the exclusive purpose of -
(1) providing benefits to participants and
t heir beneficiaries; and
(1i1) defraying reasonabl e expenses of adm n-
istering the Thrift Savings Fund or applica-
bl e portions thereof;
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(B) with the care, skill, prudence, and diligence
under the circunstances then prevailing that a
prudent individual acting in a |ike capacity and
famliar with such matters would use in the con-
duct of an enterprise of a |ike character and with
i ke objectives; and
(C to the extent permtted by section 8438 of
this title, by diversifying the investnents of the
Thrift Savings Fund or applicable portions thereof
so as to mnimze the risk of large | osses, unless
under the circunstances it is clearly prudent not
to do so.

(2) No fiduciary may maintain the indicia of ownership

of any assets of the Thrift Savings Fund outside the

jurisdiction of the district courts of the United

St at es.

(1) Afiduciary shall not permt the Thrift Savings

Fund to engage in any of the foll ow ng transactions,

except in exchange for adequate consideration
(A) A transfer of any assets of the Thrift Savings
Fund to any person the fiduciary knows or shoul d
know to be a party in interest or the use of such
assets by any such person.
(B) An acquisition of any property fromor sal e of
any property to the Thrift Savings Fund by any
person the fiduciary knows or should know to be a
party in interest.
(© A transfer or exchange of services between the
Thrift Savings Fund and any person the fiduciary
knows or should know to be a party in interest.

(2) Notwi t hstandi ng paragraph (1), a fiduciary with

respect to the Thrift Savings Fund shall not -
(A) deal with any assets of the Thrift Savings
Fund in his owm interest or for his own account;
(B) act, in an individual capacity or any other
capacity, in any transaction involving the Thrift
Savi ngs Fund on behalf of a party, or representing
a party, whose interests are adverse to the inter-
ests of the Thrift Savings Fund or the interests
of its participants or beneficiaries; or
(C receive any consideration for his own personal
account fromany party dealing with suns credited
to the Thrift Savings Fund in connection with a
transaction involving assets of the Thrift Savings
Fund.
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(3) (A The Secretary of Labor may, in accordance wth
procedures which the Secretary shall by regulation
prescri be, grant a conditional or unconditional
exenption of any fiduciary or transaction, or
class of fiduciaries or transactions, fromall or
part of the restrictions inposed by paragraph (2).
(B) An exenption granted under this paragraph
shall not relieve a fiduciary fromany other ap-
plicabl e provision of this chapter.

(C The Secretary of Labor nmay not grant an exenp-
tion under this paragraph unless he finds that
such exenption is -
(1) admnistratively feasible;
(ii) in the interests of the Thrift Savings
Fund and of its participants and benefici a-
ries; and
(iii) protective of the rights of partici-
pants and beneficiaries of such Fund.
(D) An exenption under this paragraph may not be
granted unl ess -
(1) notice of the proposed exenption is pub-
lished in the Federal Register;
(1i) interested persons are given an opportu-
nity to present views; and
(i1i1) the Secretary of Labor affords an op-
portunity for a hearing and nmakes a determ -
nation on the record with respect to the
respective requirenents of clauses (i), (ii),
and (iii) of subparagraph (O
(E) Notw t hstandi ng subparagraph (D), the Secre-
tary of Labor may determ ne that an exenption
granted for any class of fiduciaries or transac-
tions under section 408(a) of the Enployee Retire-
ment I ncone Security Act of 1974 shall, upon pub-
lication of notice in the Federal Register under
t hi s subparagraph, constitute an exenption for
pur poses of the provisions of paragraph (2).
(d) This section does not prohibit any fiduciary from -

(1) receiving any benefit which the fiduciary is enti-

tled to receive under this subchapter or subchapter 111

of this chapter as a participant or beneficiary;

(2) receiving any reasonabl e conpensati on aut horized by

this subchapter for services rendered, or for reim

bur senent of expenses properly and actually incurred,

J-25



(e)

Tl B- 00- R- 02

in the performance of the fiduciary's duties under this
chapter; or

(3) serving as a fiduciary in addition to being an

of ficer, enployee, agent, or other representative of a
party in interest.

(1)

(A) Any fiduciary that breaches the responsibili-
ties, duties, and obligations set out in subsec-
tion (b) or violates subsection (c) shall be per-
sonally liable to the Thrift Savings Fund for any
| osses to such Fund resulting fromeach such
breach or violation and to restore to such Fund
any profits nade by the fiduciary through use of
assets of such Fund by the fiduciary, and shall be
subj ect to such other equitable or renedial relief
as a court considers appropriate, except as pro-
vided in paragraphs (3) and (4) of this subsec-
tion. A fiduciary may be renoved for a breach
referred to in the precedi ng sentence.

(B) The Secretary of Labor nay assess a civil
penalty against a party in interest with respect
to each transaction which is engaged in by the
party in interest and is prohibited by subsection
(c). The anpbunt of such penalty shall be equal to
5 percent of the anpunt involved in each such
transaction (as defined in section 4975(f)(4) of
the Internal Revenue Code of 1986) for each year
or part thereof during which the prohibited trans-
action continues, except that, if the transaction
is not corrected (in such manner as the Secretary
of Labor shall prescribe by regul ati on consi stent
with section 4975(f)(5) of such Code) within 90
days after the date the Secretary of Labor trans-
mts notice to the party in interest (or such

| onger period as the Secretary of Labor may per-
mt), such penalty may be in an anmobunt not nore
than 100 percent of the anpunt invol ved.

(C© A fiduciary shall not be |iable under subpara-
graph (A) with respect to a breach of fiduciary
duty under subsection (b) commtted before becom
ing a fiduciary or after ceasing to be a fidu-
ciary.

(D) A fiduciary shall be jointly and severally

I i abl e under subparagraph (A) for a breach of
fiduciary duty under subsection (b) by another
fiduciary only if -
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(i) the fiduciary participates knowi ngly in,
or knowi ngly undertakes to conceal, an act or
om ssion of such other fiduciary, know ng
such act or om ssion is such a breach;
(ii) by the fiduciary's failure to conply
wi th subsection (b) in the adm nistration of
the fiduciary's specific responsibilities
which give rise to the fiduciary status, the
fiduciary has enabl ed such other fiduciary to
conmmit such a breach; or
(tii1) the fiduciary has knowl edge of a breach
by such other fiduciary, unless the fiduciary
makes reasonable efforts under the circum
stances to renmedy the breach.
(E) The Secretary of Labor shall prescribe, in
regul ati ons, procedures for allocating fiduciary
responsi bilities anong fiduciaries, including
i nvest ment managers. Any fiduciary who, pursuant
to such procedures, allocates to a person or per-
sons any fiduciary responsibility shall not be
liable for an act or om ssion of such person or
persons unl ess -
(1) such fiduciary violated subsection (b)
with respect to the allocation, with respect
to the inplenentation of the procedures pre-
scribed by the Secretary of Labor (or the
Board under section 114 of the Federal Em
pl oyees' Retirenment System Technical Correc-
tions Act of 1986), or in continuing such
al l ocation; or
(1i) such fiduciary would otherw se be |iable
i n accordance wi th subparagraph (D)
(2) No civil action nay be naintained agai nst any
fiduciary with respect to the responsibilities, liabil-
ities, and penalties authorized or provided for in this
section except in accordance with paragraphs (3) and
(4).
(3) Acivil action may be brought in the district
courts of the United States -
(A) by the Secretary of Labor against any fidu-
ciary other than a Menber of the Board or the
Executive Director of the Board -
(1) to determine and enforce a liability
under paragraph (1) (A);
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(ii) to collect any civil penalty under para-
graph (1)(B);
(iii) to enjoin any act or practice which
vi ol ates any provision of subsection (b) or
(c);
(iv) to obtain any other appropriate equita-
ble relief to redress a violation of any such
provi si on; or
(v) to enjoin any act or practice which vio-
| at es subsection (g)(2) or (h) of section
8472 of this title;

(B) by any participant, beneficiary, or fiduciary

agai nst any fiduciary -
(i) to enjoin any act or practice which vio-
| at es any provision of subsection (b) or (c);
(ii) to obtain any other appropriate equita-
ble relief to redress a violation of any such
provi si on;
(iii) to enjoin any act or practice which
vi ol ates subsection (g)(2) or (h) of section
8472 of this title; or

(© by any participant or beneficiary -
(i) to recover benefits of such participant
or beneficiary under the provisions of
subchapter 111 of this chapter, to enforce
any right of such participant or beneficiary
under such provisions, or to clarify any such
right to future benefits under such provi-
sions; or
(ii) to enforce any claimotherw se cogni za-
bl e under sections 1346(b) and 2671 through
2680 of title 28, provided that the renedy
agai nst the United States provided by sec-
tions 1346(b) and 2672 of title 28 for dam
ages for injury or loss of property caused by
t he negligent or wongful act or om ssion of
any fiduciary while acting within the scope
of his duties or enploynent shall be excl u-
sive of any other civil action or proceeding
by the participant or beneficiary for recov-
ery of noney by reason of the sane subject
matter against the fiduciary (or the estate
of such fiduciary) whose act or om ssion gave
rise to such action or proceedi ng, whether or
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not such action or proceeding is based on an

al | eged violation of subsection (b) or (c).
(A)In all civil actions under paragraph (3)(A),
attorneys appoi nted by the Secretary may represent
the Secretary (except as provided in section
518(a) of title 28), however all such litigation
shall be subject to the direction and control of
the Attorney Ceneral.
(B) The Attorney Ceneral shall defend any civil
action or proceeding brought in any court agai nst
any fiduciary referred to in paragraph (3)(C(ii)
(or the estate of such fiduciary) for any such
injury. Any fiduciary against whom such a civil
action or proceeding is brought shall deliver,
within such tine after date of service or know -
edge of service as determ ned by the Attorney
Ceneral, all process served upon such fiduciary
(or an attested copy thereof) to the Executive
Director of the Board, who shall pronptly furnish
copi es of the pleading and process to the Attorney
CGeneral and the United States Attorney for the
district wherein the action or proceeding is
br ought .
(© Upon certification by the Attorney Ceneral
that a fiduciary described in paragraph (3)(C(ii)
was acting in the scope of such fiduciary's duties
or enploynment as a fiduciary at the tine of the
occurrence or om ssion out of which the action
arose, any such civil action or proceeding com
menced in a State court shall be -

(1) renoved without bond at any tinme before

trial by the Attorney Ceneral to the district

court of the United States for the district

and division in which it is pending; and

(i1i) deened a tort action brought against the

United States under the provisions of title

28 and all references thereto.
(D) The Attorney Ceneral may conprom se or settle
any claimasserted in such civil action or pro-
ceeding in the manner provided in section 2677 of
title 28, and with the same effect. To the extent
section 2672 of title 28 provides that persons
ot her than the Attorney General or his designee
may conprom se and settle clainms, and that paynent
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of such clains may be made from agency appropri a-
tions, such provisions shall not apply to clains
based upon an all eged viol ation of subsection (b)
or (c).
(E) For the purposes of paragraph (3)(C(ii) the
provi sions of sections 2680(h) of title 28 shal
not apply to any cl ai m based upon an al |l eged vi o-
| ati on of subsection (b) or (c).
(F) Notwi t hstandi ng sections 1346(b) and 2671
t hrough 2680 of title 28, whenever an award, com
prom se, or settlenent is made under such sections
upon any cl aim based upon an all eged viol ation of
subsection (b) or (c), paynment of such award,
conprom se, or settlenent shall be rmade to the
appropriate account within the Thrift Savings
Fund, or where there is no such appropriate ac-
count, to the participant or beneficiary bringing
the claim
(G For purposes of paragraph (3)(C(ii), fidu-
ciary includes only the Menbers of the Board and
t he Board's Executive Director
(5) Any relief awarded agai nst a Menber of the Board or
t he Executive Director of the Board in a civil action
aut hori zed by paragraph (3) may not include any none-
tary damages or any ot her recovery of noney.
(6) An action may not be conmenced under paragraph
(3)(A) or (B) with respect to a fiduciary's breach of
any responsibility, duty, or obligation under subsec-
tion (b) or a violation of subsection (c) after the
earlier of -
(A) 6 years after (i) the date of the |last action
whi ch constituted a part of the breach or viol a-
tion, or (ii) in the case of an om ssion, the
| at est date on which the fiduciary could have
cured the breach or violation; or
(B) 3 years after the earliest date on which the
plaintiff had actual know edge of the breach or
vi ol ation, except that, in the case of fraud or
conceal ment, such action nay be conmmenced not
|ater than 6 years after the date of discovery of
such breach or violation
(7) (A The district courts of the United States shal
have exclusive jurisdiction of civil actions under
this subsection
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(B) An action under this subsection may be brought
inthe District Court of the United States for the
District of Colunmbia or a district court of the
United States in the district where the breach
alleged in the conplaint or petition filed in the
action took place or in the district where a de-
fendant resides or nmay be found. Process nay be
served in any other district where a defendant
resides or may be found.

(8 (A A copy of the conplaint or petition filed in
any action brought under this subsection (other
than by the Secretary of Labor) shall be served on
the Executive Director, the Secretary of Labor
and the Secretary of the Treasury by certified
mai | .

(B) Any officer referred to in subparagraph (A) of
t his paragraph shall have the right in his discre-
tion to intervene in any action. If the Secretary
of Labor brings an action under paragraph (2) of
this subsection on behalf of a participant or
beneficiary, he shall notify the Executive Direc-
tor and the Secretary of the Treasury.

(f) The Secretary of Labor nay prescribe regulations to

carry out this section.

(g) (1) The Secretary of Labor shall establish a programto
carry out audits to determine the |evel of conpliance
with the requirenments of this section relating to
fiduciary responsibilities and prohibited activities of
fiduciaries.

(2) An audit under this subsection may be conducted by the
Secretary of Labor, by contract with a qualified non-governnent al
organi zation, or in cooperation with the Conptroller General of
the United States, as the Secretary considers appropriate.

SEC. 8478. BONDI NG

(a) (1) Except as provided in paragraph (2), each fiduciary
and each person who handl es funds or property of the
Thrift Savings Fund shall be bonded as provided in this
secti on.

(2) (A Bond shall not be required of a fiduciary (or
of any officer or enployee of such fiduciary) if
such fiduciary -
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(1) is a corporation organi zed and doi ng
busi ness under the laws of the United States
or of any State;
(ii) is authorized under such laws to exer-
cise trust powers or to conduct an insurance
busi ness;
(ii1) is subject to supervision or exam na-
tion by Federal or State authority; and
(iv) has at all tines a conbined capital and
surplus in excess of such m ni mum anount (not
| ess than $1, 000,000) as the Secretary of
Labor prescribes in regul ations.
(B) If -
(i) a bank or other financial institution
woul d, but for this subparagraph, not be
required to be bonded under this section by
reason of the application of the exception
provi ded i n subparagraph (A),
(ii) the bank or financial institution is
authorized to exercise trust powers, and
(1i1) the deposits of the bank or financi al
institution are not insured by the Federal
Deposit | nsurance Corporation,
such exception shall apply to such bank or finan-
cial institution only if the bank or institution
nmeet s bondi ng requirenments under State |aw which
the Secretary of Labor determ nes are at | east
equi valent to those inposed on banks by Feder al
I aw.
(1) The Secretary of Labor shall prescribe the anount
of a bond under this section at the beginning of each
fiscal year. Except as otherw se provided in this
par agr aph, such anmount shall not be | ess than 10 per-
cent of the anpbunt of funds handled. In no case shal
such bond be |l ess than $1,000 nor nore than $500, 000,
except that the Secretary of Labor, after due notice
and opportunity for hearing to all interested parties,
and ot her consideration of the record, may prescribe an
anount in excess of $500, 000.
(2) For the purpose of prescribing the anount of a bond
under paragraph (1), the amount of funds handl ed shal
be determ ned by reference to the anount of the funds
handl ed by the person, group, or class to be covered by
such bond or by their predecessor or predecessors, if
any, during the preceding fiscal year, or to the anount
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of funds to be handled during the current fiscal year
by such person, group, or class, estimated as provided
in regulations prescribed by the Secretary of Labor.
(c) A bond required by subsection (a) -
(1) shall include such ternms and conditions as the
Secretary of Labor considers necessary to protect the
Thrift Savings Fund agai nst | oss by reason of acts of
fraud or dishonesty on the part of the bonded person
directly or through connivance with others;
(2) shall have as surety thereon a corporate surety
conpany which is an acceptable surety on Federal bonds
under authority granted by the Secretary of the Trea-
sury pursuant to sections 9304 through 9308 of title
31; and
(3) shall be in a formor of a type approved by the
Secretary of Labor, including individual bonds or
schedul e or bl anket forns of bonds which cover a group
or cl ass.
(d) (1)It shall be unlawful for any person to whom subsec-
tion (a) applies, to receive, handle, disburse, or
ot herwi se exercise custody or control of any of the
funds or other property of the Thrift Savings Fund
wi t hout bei ng bonded as required by this section.
(2) It shall be unlawful for any fiduciary, or any
ot her person having authority to direct the performance
of functions described in paragraph (1), to permt any
such function to be performed by any person to whom
subsection (a) applies unless such person has net the
requi renents of such subsection
(e) Notwi t hstandi ng any ot her provision of |law, any person
who is required to be bonded as provided in subsection (a)
shal | be exenpt from any other provision of |aw which woul d,
but for this subsection, require such person to be bonded
for the handling of the funds or other property of the
Thrift Savings Fund.
(f) The Secretary of Labor shall prescribe such regul ations
as may be necessary to carry out the provisions of this
section, including exenpting a person or class of persons
fromthe requirenments of this section.

SEC. 8478a. | NVESTI GATI VE AUTHORI TY
Any authority available to the Secretary of Labor under section

504 of the Enployee Retirenment Inconme Security Act of 1974 is
hereby nade avail able to the Secretary of Labor, and any officer

J-33



Tl B- 00- R- 02

designated by the Secretary of Labor, to determ ne whether any
person has violated, or is about to violate, any provision of
section 8477 or 8478.

[END OF SECTI ON]
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